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LABOR’S FORWARD WITH FAIRNESS 

Labor’s Workplace Relations Amendment (Transition to Forward with Fairness) Act 2008 

came into effect on 28 March 2008.   

It was mooted to be legislation to repeal WorkChoices.  Nothing could be further from the 

truth. It is honest, however, to Labor’s pre-election promises in that it: 

· prevents the making of new AWAs but introduces Individual Transitory Employment 

Agreements (ITEAs); 

· rescinds fact sheet requirements; 

· provides a new ‘no disadvantage’ test for new agreements; 

· enables the AIRC to undertake award modernisation. 

The following is a brief summary of some of the main features of the Act. 

Abolition of AWAs 

Federal system employers are barred from offering or making any further AWAs.  

Agreements made before that date will still be able to operate until terminated, but it will not 

be possible to vary them by consent. 

ITEAs 

If, as at 1 December 2007, an employer had at least one employee on an AWA they will be 

able to offer an ITEA to any new employee. Indeed, just as with AWAs, employers can make 

signing an ITEA a condition of getting a job. But an existing employee can only be offered an 

ITEA if they are already covered by some form of statutory individual agreement. 

An ITEA will not be allowed to have a nominal expiry date any later than 31 December 2009. 

But as with other workplace agreements, it could continue to operate after that expiry date 

until it was terminated. 

The no-disadvantage test restored 

For a collective agreement, the Authority will have to be satisfied that the agreement “would 

not result, on balance, in a reduction in the overall terms and conditions of employment of the 

employees under any reference instrument relating to one or more of the employees”.  
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A similar test exists for ITEAs, except that the concept of a “reference instrument” is 

broadened to include a collective agreement that might otherwise apply to the employee. 

Modernisation of awards 

WorkChoices required that this occur but nothing happened.  Under this Act we are told that 

after a modernisation period of 2 years: 

· There will be fewer awards; 

· There will be 10 allowable items only i.e. wages, types of employment, arrangements 

for when work is performed overtime and penalty rates (including for shift workers), 

annualised wage or salary arrangements, allowances, leave and leave loadings, 

superannuation (the 30 June 2008 cut-off provision for existing award terms will be 

removed), procedures for consultation, representation and dispute settlement and pay 

and conditions for outworkers; 

· The new awards are to contain flexibility provisions that allow employers and 

individual employees to vary the operation of selected provisions, provided no 

employee is disadvantaged; 

· Award employees earning above $100,000 per annum will be free to agree to their 

own pay and conditions without reference to awards.  

WHAT’S TO COME 

There is likely to be further legislation later in the year to deal with: 

· the introduction of National Employment Standards (NECs) 

· the restoration of unfair dismissal rights,  

· the imposition of new obligations of good faith in bargaining, and �

· the creation of the “one-stop” agency, Fair Work Australia.�
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